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c:;S·'?fi: Proposal to Modernize Montana's Judicia1~ig.p~tem
DAVID R. MASON and WILLIAM F. CROWLEY
Professors of Law, University of Montana

This report is the authors' summary of findings and
proposals contained in an article on court modernization to be published in Volume 29, No. 1, Montana
Law Review of the School of Law, University of
Montana, Missoula.
The present three-tier hierarchy of courts in Montana should be replaced by a two-level system with
one appellate court, the Supreme Court, and a single
level of trial courts, merging the present justice of
the peace courts and police courts into the district
courts, with built-in administrative features for more
efficient operation of the judicial system.
Montana's judicial system, which is as old as the
state itself, was designed for a horse and buggy society where transportation was difficult and slow and
in which controversies were simple. In our more
complex present day society, with modern highways
and automobiles, and with more complex problems
for adjudication, it is inadequate. It is cumbersome,
inefficient and expensive.

The Present System According to Law
The Montana Constitution prescribes a three level
system of courts. At the top is the Supreme Court,
having appellate jurisdiction of cases decided in the
district courts and limited original jurisdiction consisting of power to issue certain extraordinary writs.
The Supreme Court also has general supervisory
power over the inferior courts, a power which operates principally to keep inferior courts within their
respective jurisdictions and prevent abuses of such
jurisdiction in specific cases. Neither the constitution
nor the statutes of the state contemplate integral,
continuous administrative control or supervision by
the Supreme Court over lower state courts.
The second tier of the judicial hierarchy consists
of district courts. At present the state is divided into
eighteen judicial districts, each district having from
one to three judges, with a total of twenty-eight
judges in all. These are courts of general trial jurisdiction. Their civil jurisdiction extends to all cases
involving the title or right to possession of r eal property, actions for divorce and annulment of mar riage,
and certain other actions. But in ordinary civil actions they only have jurisdiction where the amount
involved exceeds fifty dollars. Their criminal jurisdiction includes cases amounting to felony, and cases

of misdemeanor not otherwise provided for. In addition to original jurisdiction, the district courts have
appellate jurisdiction in cases arising in justice of the
peace courts and police courts. This appellate jurisdiction does not merely involve a review of the record in the case in the inferior court, but, on such appeal, the case is tried anew. The result is that the
proceeding in the inferior court may become only a
practice trial in advance of trial in district court.
At the bottom of the hierarchy are the justice of
the peace and police courts. In general, justice courts
have civil jurisdiction only when the amount involved does not exceed the sum of three hundred
dollars, and they have no jurisdiction in any case involving the title or right to possession of real property (other than so-called forcible entry and unlawful
detainer cases), nor in actions for divorce or annulment of marriage, nor in suits for injunctions and
other such matters that are denominated suits in
equity. Their criminal jurisdiction is limited to such
offenses not of the grade of felony as may be provided by law.
Police courts have exclusive jurisdiction of proceedings for the violation of any municipal ordinance. In addition, when the amount involved does
not exceed three hundred dollars, they have jurisdiction of actions to collect taxes and licenses levied or
required by municipal ordinance and of actions for
the recovery of money due to or personal property
belonging to the city or town. They have concurrent
jurisdiction with justice courts of specified offenses
not of the grade of felony.

The System in Operation
The Montana Supreme Court sent questionnaires
to county attorneys, justices of the peace, and police
judges requesting data about case loads and procedures. The responses demonstrate a serious imbalance of case loads among the district judges,
ranging from a low of 317 cases per judge per year
in one district to 1427 in another. Justice and police
court figures show comparable discrepancies in case
loads. Fur thermore th e bulk of the wor k of the inferior courts is the administrative disposition of
traffic tickets and the collection of bonds and fines;
trials constitute a small fraction of the work of these
courts.

There are two current difficulties facing the district courts.
(1) The great disparity in the case loads handled
by individual judges.
(2) The lack of an established administrative system which would permit quick adjustments to meet
temporary or permanent difficulties created by overloaded dockets in individual areas or by the illness or
incapacity of a judge. A good administrative system
would also permit changes of district boundaries to
reflect population shifts without the delays necessitated by the present requirement for the legislature
to make boundary changes.
The shortcomings of the justice courts and the
police courts are equally serious.
(1) A multitude of courts and judges. There are
185 justices of the peace in Montana. When police
judges are added, 230 people are involved in dispensing justice at this court level alone.
(2) Lack of training and skill. The overwhelming
majority of justices of the peace and police judges
have no legal training and do not have the knowledge
to decide many of the problems presented. The
county attorneys have more legal knowledge and
training than the judges in these courts, and the law
enforcement officers frequently know more about the
law in their particular field. This places the judge at
a tremendous disadvantage.
(3) Lack of courtrooms and facilities. Most justices of the peace and many police judges have no
courtrooms and hold court in kitchens, offices, grain
elevators, garages and other places of business. Proceedings are often carried out hurriedly between
household tasks or business engagements in a completely unjudicial manner and in surroundings not
conducive to judicial proceedings.
( 4) The fee basis of compensation. The great majority of justices of the peace are paid a fee for each
case they handle. Since a law enforcement officer
generally has a choice between at least two justices
of the peace in any case, he may choose the judge to
whom he takes the matter and who, therefore, receives the fee. Thus the officer can control the
judge's income and can assert powerful pressure on
the court to make the decision he wants. This power
is widely resented by justices of the peace but they
have no way to combat it.
(5) Incompleteness of civil jurisdiction. Justices
of the peace have legal jurisdiction over cases involving smaller sums (up to $300) but the reports
indicate that few such cases are ever handled. This
appears to be due to the intricacy of the court procedures, the necessity for hiring legal counsel at an
expense which is prohibitive, and lack of faith by
prospective litigants in the capacity of these courts.
People needing legal redress in this kind of case
have no forum in which they can receive speedy and
effective justice. A whole area of justice is left unserved.

Proposed Changes
The following specific proposals are presented to
achieve a modern two-level court system.
1. Constitutional Revision
In order to achieve an efficient two-level judicial
system and provide a district court level of justice in
every legal proceeding, a constitutional amendment
is necessary. The proposed amendment would abolish both justices of the peace and police courts and
place their jurisdictions in the district court. It would
authorize the Supreme Court to divide the state into
new or different districts than now exist, each district to be bounded by county lines. The Supreme
Court would determine the number of judges in each
district, although at least two judges would be required in each district.
One of the judges would be selected by the judges
of each district as Chief Judge of that district. Under
the supervision and control of the Supreme Court the
Chief Judge of a district would have general administrative authority to provide for divisions and the
assignment of judges for particular types of cases and
to designate times and places for holding court.
The legislature would be able to provide methods
of selection other than election for members of the
judiciary, thus removing any constitutional road
block to the legislature adopting, if it sees fit, the socalled Missouri Plan, or some variant thereof, for
judicial selection.
The district Chief Judges, with the approval of the
Chief Justice of the Supreme Court, could appoint
"commissioners" who must have been admitted to
practice law before the Montana Supreme Court. The
commissioners would exercise district court functions
in criminal cases not amounting to felony and act as a
committing and examining court in felony cases. This
provision for the appointment of commissioners is
entirely new and is intended to provide flexibility in
those situations where difficulties may be created by
the absorption of lower court jurisdiction into the
district court.
One of the principal problems at present is that of
prompt justice for minor criminal offenders, especially traffic and fish and game violators in rural or remote areas of the state. The commissioner system
would permit the appointment of part-time or fulltime judicial officers to handle this part of the criminal case load in the courts. Commissioners could be
appointed to exercise jurisdiction in individual cases,
in particular classes of cases, or in a particular territory. Some of these appointments might be of a
permanent nature and substantially conform to the
duties now exercised by justices of the peace and
police judges. Commissioners would, however, be
members of the bar exercising district court judicial
functions and would be responsible to the Chief
Judge of the district and to the Chief Justice of the
Supreme Court; they would be an integral part of the
state judicial system.

2. Redistricting
A tentative plan for redistricting the state has
been proposed. However, it is contemplated that the
ultimate workload created by the expanded duties of
the district courts would be the determining factor
in any final redistricting and that this would be ascertained by local studies participated in by the district judges involved. The tentative plan contemplates multiple judge districts and reduction in the
number of judicial districts to eight from the present
eighteen without necessarily changing the present
election districts for judgeships. By reducing the
number of districts and providing for a Chief Judge
in each district, a means is provided for internal and
continuous administration under the supervision of
the Supreme Court. The new districts do not contemplate the abolition of any judgeship, but rather
an expansion of the number of district judges as
needed to handle the additional work which is now
handled by the justice of the peace and police courts.
3. Changes in Statutes and Rules of Court
Minor changes in the Code of .Criminal Procedure
would be required if the proposals are adopted. Detailed Rules are suggested to govern the procedures
for small civil claims and are designed to provide a
method for the efficient, expeditious and inexpensive
handling of such claims.
Small claims are defined as those in which the sum
claimed or the value of that which is claimed does not
exceed three hundred dollars but the limit is more
or less arbitrary and could be somewhat higher.
Features of this small claims procedure include simplified pleadings, an original notice on a form which
is provided, and the elimination of motions and responsive pleadings which merely raise the insufficiencies of the pleadings themselves. Service of
process could be by the clerk of court by registered
certified mail. The place of trial could be changed at
request of the defendant, on a form furnished by the
clerk, to avoid undue burdens on a defendant residing
at a considerable distance from the place where the
suit is commenced.
Attachments and garnishments before judgments
are obtained, which are subject to abuse in small
claims actions, would be eliminated, but executions to
satisfy judgments which have been obtained would
be retained. Special provisions are made for a jury
of six in the unusual case where a jury is demanded.
The procedures would include an informal hearing
at which the judge plays a leading role without the
presence of attorneys, unless the court orders otherwise on a showing that a party will be prejudiced in
his presentation without the assistance of a lawyer.
Expeditious adjudications under the substantive law,
without reference to technicalities, would be provided. The court could sit at such times, such as the
evening, as would allow litigants working for wages
to use the court without unnecessary hardship. The
court wodd have power to enter judgments payable
in installments.
These small claims could be handled by a special

division of the district court provided for by the
Chief Judge under the supervision and control of the
Supreme Court. This is the kind of specialization
which the unified, flexible system envisaged by the
proposals permits.
These changes in the judicial system would entail
little, if any, additional cost. In 1966 police judges,
all of whom are salaried, were paid $76,879.12. In
the same year, justices of the peace who were on
salary were paid $94,000.00 and those on fees earned
from Highway Patrol cases alone $68,795.60. For
less than the total of $239,674.72 fifteen district judges
at the present salary of $15,000.00 per year could be
employed.
The overriding purpose is to improve the quality
of justice which is dispensed in Montana. These proposals are consistent with the movement toward
court modernization in other states during the past
dozen years, and with the 1966 Consensus Report of
the Citizens Conference on the Montana Judicial
System.

Constitutional Revision
And the Judiciary
The Montana Legislative Assembly has proposed
51 constitutional amendments for popular ratification
and the voters have approved 37; three amendments
related to the judiciary and two of these have gained
voter ratification.

Approved Judicial Changes
In 1900 an amendment was ratified which affected
the supreme court in two ways: the legislature could
increase supreme court membership from three to
five justices and district court judges could be called
to sit in place of supreme court justices disqualified
or unable to serve. A similar amendment had been
ratified in 1898, but declared invalid by the supreme
court for procedural deficiencies in its submission.
In 1919 the legislature exercised its discretion to increase membership of the supreme court to five
justices.
The constitution originally prohibited increase or
reduction of judicial salaries during an elective term
of service. In 1964 the voters approved an amendment
which removed the prohibition against increase in
judicial salary during an elective term, while retaining the historic prohibition against reduction of
salary.
Neither of these two amendments provoked the
controversy which has arisen over other proposals
for constitutional changes in the judiciary.

Defeat of Inferior Court Changes
For some time there has been discussion of the inadequacies of the Montana court structure; the proposal in the accompanying article is the most recent
of a number of suggestions for improvement. In
order for the legislature to make any significant

change in the judicial structure, however, the constitutional status of the inferior courts must be changed
or eliminated.
A comprehensive judicial amendment was introduced in the House of Representatives in 1945 but
failed to get out of committee. In 1951 and again in
1957 attempts were made in the lower house to give
the legislature the power to create and abolish inferior courts; both again were killed in committee. In
1961, however, the proposal to eliminate the constitutional status of justices of the peace, police and municipal courts was introduced in the Senate and
passed by both houses. Removing all references to
these inferior courts in the constitution would have
left their reestablishment, or the organization of
some substitute, to the legislature. However, the
electorate, at the general election of 1962, refused to
approve the amendment.
The same proposal was made the following year,
1963, when it passed the Senate but was defeated in
the House. In the 1967 session of the legislature still
another attempt was made, again originating in the
Senate, but the proposal died in committee.
The constitution originally provided two-year
terms for county officals. Throughout the twentieth
century there have been repeated attempts to
lengthen these terms, including thos~ of the justices
of the peace. Gradually the electorate approved increased terms for other county officers but twice
refused, in 1942 and 1944, to provide four year terms
for the justices of the peace.
They are nominated in party primaries and elected
on a partisan ballot at the general election. There
are no educational or experience qualifications,
merely citizenship and residence requirements.

Proposed Changes in Selection of Justices
Another aspect of the judicial system which has
received legislative attention has been the method
of nomination and selection of justices; this might
require constitutional change but one significant

change has been made by statute. In 1935 the
earlier partisan nomination and election of supreme
court justices and district court judges was legislatively changed to a non-partisan election. Vacancies
are filled by gubernatorial appointment, the appointee to serve until the next election.
In 1945 a comprehensive amendment was first introduced to establish a judicial commission to nominate judges, the governor to appoint, and including
provision for recall by the electors. The proposal,
originating in the House, failed to survive the committee stage in that body. Similar amendments were
defeated on a roll call vote in the House in 1957, killed
by House committee in 1959, passed by the House in
1963 but indefinitely postponed by the Senate. The
latest proposal was made in the Senate during the
1967 session of the legislature. This bill provided that
the governor would appoint district and supreme
court justices from nominations made by a judicial
commission. The judges would then run against their
record (not an opposing candidate) at periodic intervals. That is, the voters could approve or reject an
incumbent, appointed judge at a general election. The
proposal was one of numerous bills neglected in the
press of business the final day of the session. It would
appear that there is sufficient support back of the
effort to change the present method of selecting the
justices that such proposals will continue to be submitted for legislative consideration.
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